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CURRENT TOPICS 


Mr. Alfred Southwell, J.P. 


THE death of Mr. ALFRED SOUTHWELL, J.P., Mayor of 
Wisbech for three terms, robs the country of a noted public 
servant and the legal profession of one of its outstanding 
figures. He had practised as a solicitor for sixty-two years 
and had been a member of the Wisbech Borough Council 
for fifty years when he died on 2nd November, 1948. In 
1941 on his retirement from the council he was given the 
freedom of the borough. He worked until 1946, when he 
‘etired from practice as a solicitor, at the age of ninety-one. 
We extend our sympathy to his relatives. 


Annual Practising Certificates 


THE usual annual reminder appears in the Law Society’s 
Gazette for October that all practising certificates for the 
current year (1947-48) will expire on the 15th November next 
and that the duty on the certificates for the next year should 
be paid between 16th November and 15th December, 1948, 
as otherwise the certificate takes effect only from the date it 
is stamped, and the names of solicitors whose practising 
certificates are stamped after lst January, 1949, cannot be 
included in the Law List for 1949. The notice also contains 
the refreshing reminder that by the Finance Act, 1947, the 
amount of stamp duty payable on practising certificates as 
from 6th April, 1947, has been reduced to one-twentieth of 
that formerly payable. Accordingly the stamp duty on 
practising certificates for the year 1948-49 will be: for 
solicitors who have been admitted for more than three years 
and practise in the London area, 9s., and in the country, 6s. ; 
for solicitors who have been admitted for less than three years 
and practise in the London area, 4s. 6d., and in the 
country, 3s. 

Law and Common Sense 


THE greatest aid to the understanding and interpretation 
of our laws lies in a profound appreciation of the fact that they 
are founded on common sense. Practising lawyers grow more 
and more to realise this fact, the more they advance in experi- 
ence. It is seldom that an analysis of the alliance between 
law and common sense has been so well achieved as in an 
article entitled “ Reason and Logic in the Common Law,” by 
Mr. Dennis LLoyp, in the October issue of the Law Quarterly 
Review. Between the extreme view of Sir Edward Coke 
that the common law of England is “ the perfection of reason ’ 
and Gilbert’s satirical ‘‘ The law is the true embodiment of 
everything that’s excellent,’’ and Lord Halsbury’s ‘“‘ A case 
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is only authority for what it actually decides . . . the law is 
not always logical at all,’”’ the writer finds it necessary to make 
a choice, and he thinks it preferable to lean towards the 
conclusion that law and logic are not necessarily synonymous, 
at any rate in this country, where logic is often looked upon 
with some distrust. The conflict recently arose in Read v. 
Lyons {1947} A.C. 156, where Cassels, J., ‘“‘ preferred the way 
of logic and consistency ”’ and the House of Lords preferred 
another way, Lord Macmillan saying: ‘‘ Your lordships’ 
task in this House is to decide particular cases between 
litigants, and your lordships are not called upon to rationalise 
the law of England.” The fact is, as the writer states, that 
logic has little relation to life, but that “‘ the law is or should 
be a rational process in that its judgments are or should be 
based on reasoned principles, whether of general expediency, 
the balance of convenience, moral standards, or whatever 
other legitimate principles a court might have recourse to.” 
This is a definition of common sense on which it would be 
hard to improve. ‘ 


The Court of Appeal: A New Practice Direction 


A PRACTICE direction of 5th November, designed to expedite 
the hearing of appeals by the Court of Appeal, is reproduced 
at p. 645, post. If there is sufficient demand, it is proposed 
that, from 6th December until the end of the Michaelmas 
Sittings, two special divisions of the Court of Appeal, each 
consisting of two judges, shall sit for the purpose of hearing 
final appeals from county courts and in workmen's compensa- 
tion cases, and final appeals from the Probate, Divorce and 
Admiralty Division (Divorce), where a consent is filed to the 
appeal being heard by two judges pursuant to s. 68 (5) of the 
Supreme Court of Judicature (Consolidation) Act, 1925. 
The appeals will be entered on separate lists, but will not 
thereby lose their place on the general list nor be postponed. 
It is hoped to continue these sittings next term, and they may 
be extended to include other classes of appeal. 


The Stock Exchange and Commission Sharing 


THE decision of the Council of the Stock Exchange on 
1st November to take no action in response to the letter 
received from twenty-five Stock Exchange firms asking for a 
deferment of the new rules against commission sharing 
from Ist January, 1949, to 1st January, 1950, is by no means 
necessarily the end of the matter. It is open to the group of 
twenty-five Stock Exchange firms to requisition an ordinary 
meeting of members under cl. 42 of the Deed of Settlement. 
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It appears that a simple majority vote on a resolution would 
not be binding, but a three-quarters’ majority at an extra- 
ordinary meeting would become automatically effective. The 
latter alternative is hardly likely, but some comfort may be 
derived from the fact that a vote may well at length be 
about to be taken, if not on the general issue, at any rate 
on the issue of deferment of that issue. That would at least 
give adequate time for the views of members to be consulted 
in a more satisfactory manner than hitherto. It would also 
give all concerned the necessary time for reflection, not least 
on the question whether the Stock Exchange itself can afford, 
particularly with business at its present low level, to risk the 
further reduction of its volume by bringing the new rules into 
operation. 
Trade with the Channel Islands 


HITHERTO, the Channel Islands in some cases have been 
regarded as part of the home market and in others as an 
export destination. In the case of foodstuffs, as well as over 
a fairly wide range of consumer goods, steps have previously 
been taken to control supplies from the United Kingdom to 
the Channel Islands: in many of such instances the supply 
of goods to the Islands has been specifically excluded from the 
definition of ‘export’ in Statutory Orders, or in licences 
granted under these Orders. On the other hand, for such 
commodities as motor cars and cycles, radio sets, domestic 
electrical appliances, cigarettes and tobacco, etc., the Channel 
Islands have in the past been clearly regarded as an export 
market. United Kingdom price controls have applied to sales 
here of goods for the Channel Islands. On Ist November the 
Board of Trade stated that, following recent resolutions of the 
Guernsey and Jersey States, it has been decided that, as from 
1st November, 1948, the Channel Islands shall, from the 
supply point of view, be treated as if they were a part of the 
home market. In future, therefore, all goods sent to the 
Channel Islands should be taken out of home trade quotas or 
supplies. Similarly, where allocations of raw materials are 
made for the production of goods for export, the Channel 
Islands should not be regarded as an export destination. 
Manufacturers will be informed in due course how supplies to 
the Channel Islands should be treated in the K.S. Returns 
which are made to the Board of Trade. United Kingdom 
goods sent to the Channel Islands will continue to be recorded 
as exports in the Trade and Navigation Accounts and, as 
before, will not be subject to purchase tax. Sales in the United 
Kingdom of goods intended for export to the Channel Islands 
will continue to be subject to United Kingdom price 
legislation. 


Gift Parcels of Home-produced Goods 


A Boarp of Trade announcement dated 29th October 
states that the President of the Board of Trade has given his 
approval to new arrangements governing gift parcels paid 
for in U.S. or Canadian dollars. Provided that the gifts 
have been paid for by the donors abroad in U.S. or Canadian 
dollars, it will be possible in many cases to obtain permission 
to draw the goods included in such gift parcels from stocks 
allocated to meet export quotas or reserved entirely for 
export. Applications should be addressed to I.M.2A Division, 
Board of Trade, 91 Victoria Street, London, S.W.1. The 
following conditions will relate to approved schemes: 
(1) Gifts must be paid for in U.S. or Canadian dollars ; no 
other currencies are acceptable. (2) Each parcel must bear a 
label indicating that it is a gift parcel from a named donor 
in the U.S.A. or Canada. (3) In the case of rationed goods, 
a licence will be issued which will be valid for the coupon- 
free supply of a certain quantity of goods on condition that a 
return certified by the firm’s auditors is furnished to the 
Board of Trade at the end of each quarter, showing the total 
number of parcels supplied during the quarter and their total 
coupon and monetary value (certified by the firm’s auditors), 
together with a certificate from the firm’s bank of the 
equivalent amount of U.S. or Canadian currency received 
during the same period. Because these gift schemes are 
being regarded as the equivalent of export and encouraged 
as such, and goods intended for export are excluded from 
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price control under the Goods and Services (Price Control) 
Acts, the Board of Trade propose in appropriate cases to 
make the necessary provision to exempt from price control 
non-utility goods which are brought into the scheme. No 
exemption will be made for utility goods, and in the Board’s 
view any utility goods included in the parcels will remain 
price-controlled. Purchase tax will be payable in the ordinary 
way in respect of any goods of a kind liable to this tax which 
are supplied for inclusion in these gift parcels. 


The Expert Witness 

ADVOCATES may not feel flattered by one of the compliments 
paid to them by the District Valuer for Bournemouth, 
Mr. J. F. M. Kina, A.R.I.C.S., F.A.I., in an address by him 
published in the October issue of the Incorporated Auctioneers’ 
Journal. Among much good advice to expert witnesses to 
speak the truth and not to hedge, but to give direct answers, 
he warned his audience against “ skilled counsel ’’ who “ will 
endeavour to embarrass a witness by framing a question in 
such a way that it is not fully understood in the hope that 
the witness will start to flounder, and then counsel will 
pounce on him and say: ‘ But you said so and so.’ The 
witness is then bothered and may appear to be somewhat 
discredited.’’ This statement reflects on solicitors as well as 
counsel. If it appears to the expert witness that counsel is 
trying to trip him up with unintelligible questions, then it 
should be obvious to the court and everyone else. Courts 
and experienced arbitrators are not slow to correct one who, 
whether from inexperience or deep guile, puts an unintelligible 
question. It is the mark of the unskilled, and possibly in 
rare cases the disreputable, advocate to put his questions in 
an unintelligible form. We prefer the statement on the 
subject of expert witnesses by Sir GEORGE JESSEL, M.R., in 
1873, quoted by Mr. King in his otherwise admirable 
address: “‘ Undoubtedly there is a natural bias to do some- 
thing serviceable for those who employ you and adequately 
remunerate you.” 


The Rushcliffe Scheme : Law Society Lecture 

As we go to Press news comes from The Law Society of an 
important lecture to be given by the Secretary of the Society 
on the Rushcliffe Scheme. The lecture will take place at the 
Society’s Hall on 8th December next, at 5.0 p.m., and will 
be repeated on 15th December at the same time and place. 
Both lectures are open to all solicitors and there will be an 
opportunity for questions. Admission will be by ticket 
only (obtainable gratis from the Cashier’s Department, 
The Law Society’s Hall, Chancery Lane, W.C.2). A report 
of the lecture will, it is hoped, appear in our issue of 17th 
December, and The Law Society state that the lecture will 
be published in pamphlet form at the post-free prices of 
2s. (members), and 3s. (non-members). 


Recent Decisions 

In Wood v. General Accident, Fire and Life Assurance 
Co., Lid., on 1st November (The Times, 2nd November), 
Morris, J., held that a motor car was not being used for 
“social, domestic or pleasure purposes”’ within the terms 
of an insurance policy, merely by reason of the fact that it was 
more pleasurable to take the ride in a particular type of car 
(a Daimler) than in an ordinary hired car, if in fact it was 
being used for a business purpose at the time of the accident 
on which the claim against the insurance company was based. 

In Hopes v. Hopes in the Court of Appeal (BUCKNILL and 
DENNING, L.JJ., and HARMAN, J.), on 3rd November 
(The Times, 5th November), it was held that where a husband 
and wife slept apart as a result of quarrels and the husband 
eventually left her ‘‘ owing to her conduct,” the wife could 
not be held guilty of desertion, as she made his meals and was 
a good mother. The court held that (1) to constitute desertion 
in such a case there had to be “ such a forsaking and abandon- 
ment by one spouse of the other that the court could say that 
they were living separate and apart from one another’; 
(2) (per Denning, L.J.) desertion had the same meaning in 
the Summary Jurisdiction (Separation and Maintenance) 
Act, 1925, as it had in the Matrimonial Causes Act, 1937. 
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THE CRIMINAL JUSTICE ACT, 1948 


A FURTHER INSTALMENT 


WHILE Parliament was discussing the Criminal Justice Bill 
and while amateur penologists of every school of thought, 
from the violent reactionary to the revolutionary reformer, 
were fighting noisily but unscjentifically over many of its 
proposals, a quite remarkable contribution to legal knowledge 
and understanding was in the press—Dr. Leon Radzinowicz’s 
“ History of Criminal Law and its Administration from 1750,” 
vol. 1 of which, ‘‘ The Movement for Reform,” has recently 
been published. 

In his foreword to this work Lord Macmillan says : ‘‘ Legisla- 
tion, whether good or bad, is the outward and formal 
expression of the mind and will of the people. Behind it 
lies a vast area of discussion and controversy in which the 
formation of public opinion discloses itself. Every movement 
for reform derives its impetus from many diverse quarters 
and it is only after long preparation that the call for action 
succeeds and wrong is at last righted. Without knowledge 
of this background the significance of legislation cannot be 
fully appreciated.”’ More, perhaps, than any other member 
of the community, the solicitor who practises in the criminal 
courts forms part of this background. Coming, as he must, 
into personal contact with offenders of every type, he has long 
known the necessity of “ individualising’”’ penal discipline, 
he has more than played his part in the controversies which 
precede reform and he will watch closely the practical working 
of the latest innovations. The layman and the Press have been 
much concerned with the abortive suggestion for the suspension 
of capital punishment and with the abolition of whipping, 
both bitterly controversial, but the solicitor will be interested 
in and affected considerably by the other reforms achieved 
by the Act of 1948. These may not be sensational, and they 
may be less far-reaching than was anticipated by some, but 
they are part of the phenomena of social evolution and they 
sign-post the road which at least leads away from the scene 
described in Dr. Radzinowicz’s masterly work. Referring to 
capital punishment Lord Macmillan says: “ If this book had 
been published before the Bill was discussed in Parliament its 
wealth of historical and statistical information on the subject 
would have provided speakers with a veritable arsenal of 
ammunition.” In the volume now published and in those 
still to come ammunition is supplied to all who wish to fire a 
round on either side in the wider battle for reform of the 
criminal law, and the lessons of the hundred years of warfare 
are made clear to the present-day contestants. 

Meanwhile, and reverting to our notes on the Act in earlier 
numbers (ante, pp. 459, 490, 531 and 622), we must note 
that a further twenty-six sections will come into force on 27th 
December next (S.1. 1948 No. 2349: Criminal Justice Act, 
1948 (Date of Commencement) (No. 3) Order, 1948, dated 
25th October). Monday, 27th December, 1948, may be 
underlined not only as a Bank Holiday but as the appointed 
day for alterations in the existing law of punishments, 
treatment of offenders, procedure, evidence and appeals. 


Punishments 

A general power is now conferred on any court before whom 
an offender is convicted on indictment of any felony (not 
being one the sentence for which is fixed by law, e.g., 
murder) to impose a fine in lieu of or in addition to any other 
punishment (s. 13). This new power is noteworthy in 
connection with the criminal liability of corporations. There 
is, of course, an existing common-law power to fine for 
misdemeanour. Sections 14 and 15 deal with the powers of 
assizes and quarter sessions in relation to fines and forfeited 
recognisances. 

Changes are made in the law as to imprisonment by s. 17. 
Briefly, the position will be : of an offender (a) under seventeen 
—no imprisonment at all by a court of summary jurisdiction ; 
(5) under fifteen—no imprisonment at all by a court of assize 
or quarter sessions ; (c) under twenty-one—no imprisonment 
by any court unless such court is of opinion that no other method 
of dealing with the offender is appropriate after consideration 


of the circumstances, the offender’s character and his physical 
and mental condition. (And, later, Order in Council may 
entirely prohibit a court of summary jurisdiction from 
sentencing to imprisonment an offender under twenty-one 
or under such lower age as the order may specify.) 

Section 20 and Sched. II change the existing rules for 
Borstal training. The relevant ages will be sixteen to twenty- 
one years, both at trial on indictment and summary trial. 
The time at which to ascertain the offender’s age is in both 
cases the day of his conviction. (This disposes of R. v. 
Scoffin [1930] 1 K.B. 741.) The requirement that on summary 
conviction the offence must be punishable by imprisonment 
for one month or more disappears, as also does the requirement 
of a previous conviction. Both on indictment and on 
summary conviction the court must have regard to the 
offender’s character and previous conduct and to the circum- 
stances of the offence and be satisfied that Borstal training is 
expedient for his reformation and the prevention of crime— 
a significant change from the old language. 


Treatment af Offenders 

Section 24 deals with the power of a court of summary 
jurisdiction to make a reception order if satisfied on the 
evidence of at least two duly qualified medical practitioners 
that the offender is of unsound mind; _s. 25 with the power 
of such a court after conviction and before sentence to adjourn 
for the purpose of inquiries to be made or to determine the 
most suitable method of dealing with the case—but not for 
any single period exceeding three weeks ;_ s. 26 with remand 
up to three weeks for inquiry into the physical or mental 
condition of the offender ;_s. 27 with the detention in remand 
homes and remand centres of persons under twenty-one who 
are remanded or committed otherwise than on bail. 

Section 48 relates to the provision by the Secretary of State 
of remand centres and detention centres for persons of fourteen 
to twenty-one years, Borstal institutions for those of sixteen 
to twenty-one years, and attendance centres for those of twelve 
to twenty-one years. Section 53 deals with the constitution 
and functions of visiting committees and boards of visitors ; 
s. 58 with the temporary detention of persons liable to deten- 
tion in a Borstal institution ; s. 59 with transfers to and from 
prisons and Borstal institutions; s. 60 with removal of 
appellants for judicial purposes ; and s. 72 with absconders 
from approved schools. ’ 

Procedure : Summary Trial ; Committal ; Appeals 

The practising solicitor will be particularly concerned with 
ss. 28 and 29. These cannot be dealt with fully at this stage, 
but a careful distinction should be drawn between— 

(1) Section 28 (5) (a): offences triable on indictment by 
virtue only of s. 17 of the Summary Jurisdiction Act, 1879 
(petty offences punishable with more than three months’ 
imprisonment). 

(2) Section 28 (5) (6): offences triable summarily only 
with the consent of the accused under s. 11 of the 
Summary Jurisdiction Act, 1879, or s. 24 of the Criminal 
Justice Act, 1925. 

(3) Section 28 (1), (2), (3) and (4): offences triable, by 
virtue of their governing enactment, either summarily or 
on indictment. 

Section 28 (6) provides that where under s. 28 (1) a court of 
summary jurisdiction has begun to deal summarily with an 
offence which is punishable on indictment it may at any time 
before the conclusion of the case for the prosecution (but not 
otherwise) discontinue the summary trial and proceed to hear 
the charge as for an indictable offence. Section 29 disposes 
of the difficulties implicit in the well-known decision in 
R. v. Sheridan {1937| 1 K.B. 223, and provides that if under 
s. 28 (2) of this Act or s. 24 of the Criminal Justice Act, 1925, 
a person of not less than seventeen years is tried summarily for 
an indictable offence and is convicted, then if on evidence 
as to his character and antecedents the court is of opinion that 
greater punishment should be inflicted than it has power to 





640 THE 


inflict the court may commit him in custody to quarter sessions 
for sentence in accordance with provisions set out in the section. 

Section 34 amends the Summary Jurisdiction (Appeals) 
Act, 1933, as to appointment of appeal committees of quarter 
sessions ; s. 36 makes alterations in the existing law of appeals 
to quarter sessions from courts of summary jurisdiction. 


Evidence 
_ Section 39 permits proof of a previous conviction by 
showing that the fingerprints of the offender and those of the 
person previously convicted are those of the same person and 
allows evidence on the point to be by certificates of the 
Commissioner of Police of the Metropolis and the governor of 
the appropriate prison or remand centre. Section 40 provides 
for the taking of fingerprints, on the order of a court of 
summary jurisdiction, by a constable who may use such 
reasonable force as may be necessary, such fingerprints and 
all copies and records to be destroyed on acquittal or discharge. 
Section 41 allows more evidence by certificate as to plans 
and drawings, and as to statements made to constables of the 
identity of the driver and owner of a motor vehicle, and by 
statutory declaration as to the dispatch or receipt of goods 
or postal packets and their state or condition. 


Challenges to Jury, Swearing and Separation 

Somewhat surprisingly, as it had been thought that 
peremptory challenges might not be revived, much less 
extended to misdemeanour, s. 35 gives a right of challenge 
in cases of felony or misdemeanour of up to seven jurors 
without cause and to an unlimited number for cause. 

A challenge for cause will be tried by the judge, chairman 
of quarter sessions, Recorder or other person before whom the 
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accused is tried. In felony or misdemeanour the whole or 
any two or more of the jury may be sworn together. The 
court may, at any time before the jury consider their verdict, 
permit them to separate. (Compare Defence (Administration 
of Justice) Regulations, 1940, rr. 13, 154.) 


Miscellaneous 


Section 43 relates to the provision of copies of reports of 
probation officers ; s. 65 to the power of arrest without warrant 
of persons “‘ unlawfully at large,”’ and s. 66 to the meaning of 
“legal custody.” 


As one of His Majesty’s judges has recently been in error 
in thinking a relevant section of this Act not to be in force— 
and has been jocularly taken to task on the point by the 
Home Secretary—no apology is necessary for reminding the 
practitioner of the sections in operation. 


On 13th September, 1948, sections 2, 16, 30 to 33, 38, 42, 
44, 50, 52, 55, 67, 68, 70 (part), 71, 76, 78, 80 and the 
appropriate parts of ss. 77, 79, 81, 82, 83 and the Schedules 
came into force. 


On 27th December, 1948, ss. 13 to 15, 17, 20, 24 to 29, 34 
to 36, 39 to 41, 43, 48, 53, 58 to 60, 65, 66, 72 and appropriate 
parts of ss. 77, 79, 81, 83 and the Schedules will follow. 


On 18th April, 1949, parts of ss. 61, 81 and 83 affecting 
Scotland will take effect. 


And more is yet to come, particularly the sections relating 
to probation and discharge, to persistent offenders, persons of 
unsound mind or mental defectives, and the abolition of 
penal servitude and hard labour. 

O. 


FURNISHED HOUSES (RENT CONTROL) ACT, 1946 


ge “EXCLUSIVE OCCUPATION ” AND ITS MEANING 


EvERY contract of tenancy whereby a landlord has granted 
or grants to another as tenant the right to occupy as a residence 
a house or part of a house, in any district wherein this Act 
is in force, in consideration of a rent which includes payment 
for the use of furniture or for services—whether or not, in 
the case of such a contract with regard to part of a house, 
the tenant is entitled, im addition to exclusive occupation 
thereof, to the use in common with any other person of other 
rooms or accommodation in the house—is a contract within 
s. 2 (1) of this Act, and either party or the local authority is 
thereunder empowered to refer such contract to the appropriate 
rent tribunal. 

It is at once obvious from s. 2 (1) that the contract of 
tenancy of part of a house, thereby contemplated, must be a 
contract which gives to the tenant the ‘‘ exclusive occupation ”’ 
of such part, whether or not he is entitled to share further 
rooms or accommodation in the house. 

This was fully realised by the first tribunal which had to 
deal with such a matter. It arose in a case in January, 
1947, unreported but within my own knowledge. 


The landlord there had let one and the same room in a 
house to two tenants under separate contracts of tenancy. 
Later on, one of such two tenants referred his own contract 
to the appropriate tribunal for the latter to fix a fair and 
proper rent. The tribunal, however, quite rightly decided 
that his contract was not one which could be referred, so 
deciding on the ground that he had no, or no sufficient, 
“exclusive occupation ”’ of the room. 

Even if both such tenants had referred their respective 
contracts, the result would doubtless, and quite properly, 
have been the same, for the reason that neither of them had 
the right to ‘exclusive occupation’ of any definable part 
of such room. 

Supposing, however, that such room had been let to them 
as “joint tenants,” the position would have been different. 
For, in such case, they would have had joint exclusive 
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occupation of it, and such a contract of joint tenancy would 
have been one which could be referred to a tribunal, and the 
latter could and doubtless would have entertained such 
reference. 


Only some six weeks later, however, a case similar to the 
foregoing arose before a tribunal—again unreported—wherein 
the tribunal completely missed the point and quite wrongly 
entertained and dealt with the particular tenant’s reference. 


And recently in a case reported in the Evening Standard of 
25th Aygust, 1948-——under the heading ‘“‘ Six Men Share One 
Room at £1 a Week Each ’’—we read that the rent tribunal 
there concerned “cut the rents of more than 100 tenants, 
in 193 cases referred to them ”’ by the local authority. “ Of 
one house the chairman said: ‘ We have a letter saying that 
in one room six men are sleeping and each paying {1 a week’ 

The cuts made totalled more than {100 a week.” 

It is much to be deplored that, with the present grave 
shortage of paper, reports of cases have perforce to be short 
also; and we are consequently left in doubt as to whether 
the respective contracts of tenancy of those six men were 
amongst the 193 contracts of tenancy referred to the tribunal 
by the local authority, and equally as to whether, if they were 
so referred, the tribunal entertained them. (As each of the 
six men was paying {1 a week, it is obvious that they were 
not joint tenants.) 

The inference left in my mind—and I think it would be 
left in most minds—by the report in question is that those 
six contracts were so referred and, further, that they were 
entertained by the tribunal. If such inference is correct, 
then, in my unhesitating submission, the tribunal, in 
entertaining them or any of them, acted entirely without 
jurisdiction. 

For all their anxiety to help tenants, tribunals must not 
permit themselves to disregard the plain meaning of the Act. 


L. G. H. H.-S. 
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ASSAULTS 


AN assault is an attempt by force or violence to do bodily 
injury to another without his consent. There must, however, 
be a present ability to apply the violence attempted, so that a 
blow aimed from such a distance that it could not by any 
possibility touch the intended victim is not an assault. If 
the person be actually struck or even touched, the offence 
becomes a battery, which includes an assault. 

An assault is both a crime and a tort, but it is to the former 
aspect that this article is principally directed. 

A common assault may be prosecuted on indictment under 
s. 47 of the Offences against the Person Act, 1861, and 
punished by imprisonment not exceeding one year. 

Most minor assaults are, however, in practice dealt with 
summarily under the various appropriate sections of the Act. 
By s. 42, a common assault is punishable summarily by 
imprisonment up to two months, or by a fine not exceeding 
{5 plus costs. Complaint must, however, be made by or on 
behalf of the party aggrieved, not by some other party such 
as the police. 

Section 43 deals with what is commonly known as an 
aggravated assault, i.e., an assault upon any female, or upon 
a male child whose age does not, in the opinion of the court, 
exceed fourteen years, and being of such an aggravated nature 
that the justices consider that it cannot be sufficiently 
punished as a mere common assault. For an aggravated 
assault the punishment on summary conviction is increased 
to imprisonment up to six months, or a fine not exceeding 
{50 plus costs ; this penalty does not, however, confer upon 
the accused a right to claim trial by jury, as s. 17 of the 
Summary Jurisdiction Act, 1879, does not apply to assaults. 

Section 42 and s. 43 do not make two separate offences, 
but merely give justices power to inflict adequate punishment 
if the assault be of an aggravated nature (Crocker v. Raymond 
(1886), 3 T.L.R. 181). On the other hand, if the complaint 
be made in the first instance for an aggravated assault, it 
ay be made by anyone, not merely by the party aggrieved, 
as in the case of a complaint of common assault. 

If the aggrieved party makes a complaint before justices 
of aggravated assault or common assault, he will almost 
certainly lose any right he may have to claim damages 
through the civil courts. Section 46 of the Act provides that 
where the complaint is made by or on behalf of the party 
aggrieved the accused shall not be liable to any further 
proceedings, civil or criminal, for the same cause if he either 
serves his punishment or pays the fine and costs awarded 
against him, or obtains from the justices a certificate of 
dismissal after a hearing and dismissal upon the merits. This 
certificate cannot be refused by the justices. 

On convicting of common assault or aggravated assault, the 
justices may also, in addition to any other penalty imposed 
as above, order the offender to enter into a recognisance, 
with or without sureties, to keep the peace or to be of good 
behaviour for a period not exceeding twelve months (Criminal 
Justice Act, 1925, s. 39 (3)). Apart from this statutory 
power to bind over a convicted person, the justices also have 
power, derived originally from the Justices of the Peace 
Act, 1360, to bind over to keep the peace any person whose 
behaviour leads to the suspicion that a breach of the peace 
may be caused in the future. This power is not limited to 
the binding over of a person found guilty of an offence ; it 
may equally well be used where the accused is acquitted, 
but the justices consider that none the less his conduct was 
provocative of a breach of the peace and may be repeated. 
The complainant himself may be, and in practice frequently 
is, similarly bound over to keep the peace under this ancient 
jurisdiction, which is preventive rather than punitive, and 
it is a common practice in many courts of summary juris- 
diction, when dealing with alleged assaults of a not very 
serious nature, for the chairman or clerk to ask the parties 
at the outset if they will both agree to be bound over, and if 
they so agree to make an order accordingly, without the 
necessity of deciding the case on the merits and the consequent 


washing in public of much dirty linen. This method of 
dealing with minor assaults is particularly appropriate where 
the complaint arises between neighbours as a result of a long 
period of irritations, and may sometimes serve to keep the 
peace in the future where a full hearing by the justices might 
only lead to further trouble owing to the unsuccessful party 
trying to get his revenge. 

This ancient power to bind over a person whose conduct is 
calculated to ‘‘ blemish the peace’”’ (to quote the words of 
the Act of 1360) was recently considered by the High Court 
in R. v. London Quarter Sessions Appeals Committee ; ex parte 
Metropolitan Police Commissioner (1948), 92 Sor. J. 73, where 
an eavesdropper—more commonly called a ‘‘ peeping Tom ”’ 
—had been bound over by a metropolitan magistrate without 
any conviction being recorded against him. He sought to 
appeal, but the police applied to the High Court for an order 
of prohibition to stop the appeal, which was granted on the 
ground that, as there was no conviction recorded, and no 
special statute giving a right of appeal in the absence of a 
conviction, quarter sessions had no jurisdiction to entertain it. 

Section 46 of the Offences against the Person Act, 1861, 
deprives the justices of jurisdiction if any question arises as 
to title to land or buildings, bankruptcy, insolvency or 
execution of process of any court; also if the assault was 
accompanied by any intent to commit a felony, though s. 24 
of the Criminal Justice Act, 1925, modifies this latter 
restriction somewhat by authorising justices to try summarily 
by consent an attempt to commit any indictable offence 
which itself might be dealt with summarily. 

Assaults on clergymen, magistrates and seamen, and in 
various other circumstances, are dealt with individually 
under the Act of 1861, but space does not permit more than 
a passing reference to them in this article. Further up the 
scale come assaults occasioning actual bodily harm (s. 47) 
and unlawful wounding (s. 20), which are indictable mis- 
demeanours triable summarily with the accused’s consent ; 
malicious wounding (s. 18), which is a felony triable at assizes 
only and punishable with penal servitude for life; and 
various other offences including assaults with intent to commit 
felony, or on a peace officer (s. 38). 

This latter section is commonly used for the prosecution of 
the more serious assaults on police officers ; it applies also to 
resisting or wilfully obstructing the police, but only if the 
officer is acting at the time in the execution of his duty ; and 
it also covers assaults on, resistance to, or wilful obstruction 
of any person acting in aid of a police officer in the execution 
of his duty, and assaults committed with intent to resist or 
prevent the lawful arrest for an offence of either the person 
committing the assault or of anyone else. This offence is not 
triable summarily, and can be punished op indictment with 
two years’ imprisonment. It is interesting to note, in passing, 
that although the punishment for assault with intent to 
commit rape, charged under this section, is only two years’ 
imprisonment, the punishment for attempted rape, which 
frequently amounts to much the same thing in practice, has 
now been increased from two years’ imprisonment to seven 
years’ penal servitude by the Attempted Rape Act, 1948. 

Assaults on police officers in the execution of their duty 
that are not of an exceptionally grave nature are in practice 
usually dealt with under s. 12 of the Prevention of Crimes 
Act, 1871, which provides for a penalty of a {20 fine or six 
months’ imprisonment, increased to nine months if there has 
been a previous conviction for a similar assault within two 
years. The Prevention of Crimes Amendment Act, 1885, s. 2, 
extends s. 12 to cover resistance to or wilful obstruction of a 
police officer when in the execution of his duty, but limits 
the penalty in such cases to a fine of £5, or two months’ 
imprisonment in default of payment. 

There are various other statutory provisions dealing with 
assault on and resistance to police officers, such as_ the 
Metropolitan Police Act, 1861, s. 3, but these acts are of local 


application only. E.G. B.T. 
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RECEIVERS AND MANAGERS UNDER 
THE COMPANIES ACT, 1948 


THE 1948 Act contains important new provisions as to the 
appointment of receivers and managers and as to the procedure 
to be followed after their appointment. The elucidation and 
discussion of these provisions may be of interest to practi- 
tioners, particularly as the appointment of receivers and 
managers both by the court and out of court is likely to 
increase with the tightening of economic conditions generally. 
These new provisions add to rather than alter the law laid 
down by the 1929 Act, and, although they do not readily 
yield to classification, broadly speaking they may be dealt 
with in the following three categories : (i) those which apply 
to receivers and managers appointed in respect of debentures, 
whether secured by a floating charge or not ; (ii) those relating 
to receivers and managers where the debentures are secured 
by a floating charge; and (iii) where the debentures are 
secured otherwise than by a floating charge. It is proposed 
to deal with these each in turn, and throughout the remainder 
of this article the word “ receiver ”’ should be taken as including 
“receiver and manager.”’ 

There are five provisions which are common to all types of 
debenture and which are of considerable importance. Of 
these the first three concern only receivers appointed out of 
court, i.e., under the provisions of the relevant instrument. 
Section 369 (1) of the Act provides that such a receiver may 
now apply to the court for directions “in relation to any 
particular matter arising in connection with the performance 
of his functions.’’ On such an application the court has wide 
powers to give directions and to declare the rights not only of 
the parties to the application but also otherwise. The second 
provision lays down that g receiver appointed out of court 
“shall to the same extent as if he had been appointed by 
order of the court be personally liable on any contracts 
entered into by him in the performance of his functions 
except in so far as the contract otherwise provides.’’ This 
provision is important, as a receiver appointed out of court 
is usually an agent of the company, and consequently (but 
for the new Act) would incur no personal liability on contracts 
made in his capacity as receiver. The receiver is, however, 
entitled to indemnify himself out of the assets of the company, 
and the provision in no way limits either any indemnity he 
would have had apart from the section, or any liability 
incurred through unauthorised contracts. This provision does 
not apply to contracts entered into before Ist July, 1948, 
even though the receiver was appointed before this date 
(s. 369 (2), (3)). 

The third provision (s. 371) gives the court power on 
application by the liquidator of a company to fix the 
remuneration of a receiver appointed out of court. The 
power of the court is retrospective, and even extends to the 
case where the receiver has died before the application is 
made. Moreover, in special circumstances the court may 
require the receiver or his personal representatives to repay 
any amount in excess of that fixed for the period in question. 
The fourth of these provisions prohibits an undischarged 
bankrupt from acting as a receiver (s. 367). This is, however, 
subject to two qualifications : (a) where both the appointment 
under which he acts and the bankruptcy were prior to Ist July, 
1948 ; and (6) where he has been appointed by order of the 
court. The last of the “ general” provisions with which I 
propose to deal is to be found in s. 375 of the Act. It concerns 
only the machinery for the enforcement of the duty of 
receivers to file the returns, accounts and documents required 
by law, and its effect is to extend the provisions of s. 311 of 
the 1929 Act to managers as well as receivers. 

Let us now turn to (ii) above, that is to say, to those 
provisions which relate to receivers appointed on behalf of 
the holders of debentures secured by a floating charge. It 
should be noted that these provisions apply where a receiver 
of the whole or substantially the whole of the property of the 


company has been appointed. The first duty of such receiver 
is to inform the company immediately of his appointment 
(unless he is appointed to act jointly with a receiver already 
in office or in place of one dead or ceasing to act). The 
company must then, within fourteen days of receiving this 
notice (unless the time is extended by the court or by the 
receiver), furnish a statement as to the company’s affairs in 
the form prescribed by the Board of Trade. This statement 
should show (as at the date of the receiver’s appointment) 
the particulars of the company’s assets, debts and liabilities, 
the names, residences and occupations of its creditors, the 
securities held by them and when they were given, respectively, 
and such further information as the receiver may demand. 
The statement should be verified by one or more directors of 
the company and by the secretary, and this verification should 
be by affidavit if the receiver is appointed by the court and 
otherwise by statutory declaration (s. 372 (4)). Section 373 
of the Act also provides that the receiver (subject to the 
directions of the court) may require certain other persons to 
submit and verify the statement. The receiver’s duty is then 
within two further months to send to the Registrar of 
Companies and to the court a copy of this statement with his 
comments on it (if any). A summary of this statement and 
the comments should also be sent to the Registrar of 
Companies ; and a copy of the comments should be sent to 
the company, or, if there are none, a notice to this effect 
should be sent in lieu. Finally, any trustees for debenture- 
holders on whose behalf the receiver was appointed, and all 
debenture-holders whose addresses are available, should 
receive a copy of the summary. The right under s. 314 of the 
1929 Act to inspect and take copies of documents registered 
with the Registrar extends only to the summary, except that 
a shareholder or creditor may inspect and take copies of 
the full statement and comments (cf. 1947 Act, s. 85 (6)). 

Section 372 (2) provides that, within two months after the 
end of every twelve months’ period of the appointment (the 
two months’ period may be extended by the court or, if the 
receiver is appointed out of court, by the Board of Trade), 
the receiver must send an abstract of his receipts and payments 
covering the relevant period to (a) the Registrar of Companies, 
(6) the company, (c) the trustees of the debenture-holders 
concerned, and (d) all debenture-holders whose addresses are 
known to him. A similar abstract must also be sent when a 
receiver ceases to act, and in this case the abstract must also 
show the aggregate total of his receipts and payments since 
his appointment. 

Finally, let us turn to (iii) above, the category of provisions 
relating to receivers appointed on behalf of the holders of any 
debentures secured otherwise than by a floating charge. 
Section 374 is the only provision of importance, and, in effect, 
it represents the continuation of s. 310 of the 1929 Act in 
those cases to which s. 372 (2), above, does not apply. Where 
s. 374 applies the receiver must within one month (or such 
longer period as the Registrar of Companies allows) after the 
end of every six months’ period of the appointment send the 
Registrar an abstract similar to that required under s. 372 (2). 

These, then, are the main new provisions of the 1948 
Companies Act with regard to receivers. Despite the com- 
parative length and intricacy of these provisions, they do not 
contain the whole statutory law on the subject, as several of 
the provisions of the 1929 Act are reincorporated. Thus 
a body corporate is still disqualified from being appointed a 
receiver (s. 366) ; all invoices, orders for goods and business 
letters must, after the appointment of a receiver, still contain 
a statement to this effect (s. 370 (1)) ; and lastly, when any 
person has obtained an order for the appointment of a 
receiver, he must within seven days notify the Registrar of 
Companies (s. 102). For failure to comply with this latter 
provision there is a default fine of {5 perday. NN pME. 
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KEEPING EQUITIES OFF THE TITLE 


It has always been the practice of conveyancers, wherever 
possible, to keep notice of any trusts or equities affecting the 
property off the title, and to this end various devices have 
been adopted with the full approbation and support of the 
courts. The best known of these devices is that adopted 
in the past when trustees took a mortgage, and it was 
expressed in the mortgage deed that the advance was made 
out of moneys belonging to the lenders on a joint account 
in equity as well as at law. Recitals to this effect must be 
accepted without any inquiry by a purchaser, although it 
is usually well known to everybody concerned that the 
recital does not correspond with the facts. The vendor is 
anxious to have his title accepted with the least possible 
trouble ; the purchaser knows that inquiry (if successful) 
would most probably fix him with actual knowledge of a 
trust and deprive him of the favourable position in which a 
purchaser for value without notice has always been regarded 
in equity; and the courts approve the device because it 
facilitates the transfer of land and securities held on trust, 
which would otherwise become intolerably complicated and 
expensive, to the great detriment of beneficiaries. 

There is, however, a limit to the protection afforded to a 
purchaser in this respect, and it is not always safe to accept 
a recital to the effect that the grantee is entitled to the property 
in equity. Such recitals were most common in the past in 
mortgages and transfers of mortgages on the appointment of 
new trustees, and the necessity for framing recitals for these 
particular purposes has largely gone as a result of ss. 111 to 
114 of the Law of Property Act, 1925, and the legislation 
superseded by those provisions. But the use of such recitals 
was not confined to mortgages (see, for example, Re Soden 
and Alexander's Contract [1918] 2 Ch. 258, where the instru- 
ments which the purchaser sought to question formed a 
series of voluntary conveyances, each reciting that the 
grantees were entitled in equity). But all these conveyances 
also recited that the grantors were’ seised of the property 
as joint tenants in fee, a fact which was borne out by the 
root of title (which was a conveyance on sale to the persons 
named as grantors in the earliest of the voluntary conveyances). 
It was clear, therefore, on the face of the abstract, that the 
grantors in each of the voluntary conveyances were, in fact, 
entitled to the whole interest in the property, both legal and 
beneficial ; and notwithstanding that the grantors conveyed 
as trustees and the conveyances were only stamped 10s., 
a subsequent purchaser was held to be not entitled to inquire 
into the trusts indicated by these suspicious circumstances 
surrounding the series of voluntary conveyances. No proper 
inference of a trust could be drawn from these circumstances 
in face of the recitals that the grantees were entitled in 
equity. 

But a purchaser will not be compelled to accept as true 
a recital that the grantee is entitled in equity unless it appears, 
on the face of the abstract, that the grantor is entitled both 
legally and beneficially to the property in question. This 
was the case in Re Balen and Shepherd’s Contract [1924 
2 Ch. 365, where the facts were as follows. The abstract 
disclosed a voluntary conveyance by the administratrix of 
A (to whom the absolute interest in the property was properly 
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traced) in favour of X, containing a recital that X had become 
entitled to the property. The property was the subject of 
sale on several occasions thereafter, but the eventual 
purchaser raised objections to the title, refused to accept 
the recital at its face value, and delivered a requisition 
asking for information concerning the heir-at-law of A, who 
was prima facie entitled to the property on A’s intestacy 
in the absence of an enforceable trust of the property in 
favour of X. It was argued on behalf of the vendor that 
it was contrary to the practice of the court to allow a purchaser 
to go behind a recital of this nature, but this argument did 
not prevail. The principle entitling a vendor to rely upon a 
recital to the effect that a grantee to whom the property is 
conveyed is entitled in equity rested, in the view of the 
court, on this, that where a grantor is on the face of the 
abstract entitled legally and beneficially, he can admit and 
is bound by a recital of the equitable title of his grantee ; 
and in that event a purchaser taking from the grantee or 
his successors in title is not bound to inquire into the equitable 
title, and will not be affected with notice of that title when 
he gets the legal estate. 

In this case the abstract disclosed an intestacy, and as 
there was no power before 1926 for an adininistrator to 
bind the interest of the heir-at-law by an admission, the 
principle stated above did not apply and the purchaser 
was held to be entitled to go behind the recital. It may be 
noted that in circumstances such as these a conveyance by 
a personal representative would now be effective, by reason 
of s. 36 of the Administration of Estates Act, 1925, to pass 
the legal estate to the grantee free from any equities, but the 
principle is not affected by this statutory provision. It is 
still of importance where the grantor is a person not entitled 
to take advantage of this provision, e.g., a trustee. 

At first sight the decision in Re Balen and Shepherd's 
Contract, supra, is not easy to reconcile with that in the 
earlier case of Re Harman and Uxbridge and Rickmansworth 
Rly. Company (1883), 24 Ch. D. 720, where the recital which 
the purchaser was compelled to accept was made, not by an 
absolute owner, but by an executrix. In view of the change 
in the law since 1925, to which attention has already been 
drawn, the distinction between these two cases is fast losing 
whatever importance it had, but that is not to say that 
the principle underlying these cases should be lost sight of, 
either in perusing titles or in settling conveyances to persons 
entitled in equity. It is sometimes a temptation for a 
trustee, holding upon trust for a person beneficially entitled, 
to make a short cut and execute a conveyance with only 
a brief recital. Conveyances of this kind are very liable to 
fall foul of the rule enunciated in Re Balen and Shepherd's 
Contract, supra. If equities are mentioned in recitals at all, 
they should be fully recited. Once the legal and the equitable 
title has become vested in the same person, the appearance of 
equities on the title is no more inconvenient than, for example, 
the practice of abstracting a mortgage and its discharge, 
or any other temporary disposition of the property; and if 
equities cannot be kept altogether off the title, full disclosure 
is the only convenient alternative course. 

* AEG 


PROBLEM OF NUISANCE ABATEMENT ORDER 


A RECENT issue of THE SOLICITORS’ JOURNAL reported, 
at p. 618, a case (not a decision, for reasons which will presently 
appear) of great practical interest to landlords of properties 
within the scope of the Increase of Rent, etc., Restrictions 
Acts, and one in which an unusual course was taken by the 
divisional court concerned. Salisbury Corporation v. Roles 
was an appeal by way of case stated which arose in these 
circumstances: In January the appellants served notices 


on the respondent, under the Public Health Act, 1936, 
calling upon him to abate nuisances consisting of ‘‘ premises 
in such a state as to be prejudicial to health.”” The premises 
in question were two cottages occupied by protected tenants, 
and rot and damp and a fallen wall and plaster and a defect 
in the main roof were what made them prejudicial as afore- 
said. As the cost of abatement would be the equivalent 
of many years’ rent, and as he could not obtain possession 
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and demolish the cottages, the respondent offered them to 
the appellants for nothing, and did not comply with the 
notice, whereupon they sought a nuisance order in the local 
magistrates’ court, which the Bench refused as_ being 
unreasonable. 


The argument advanced for the appellants was that the 
words of s. 94 (2) of the Act—“If . . . it is proved that the 
alleged nuisance exists... the court shall make... 
“a nuisance order’’’—gave the magistrates no discretion. 
The respondent’s contentions invoked the overlapping of 
certain provisions of the Housing Act, 1936, under which 
(a) a demolition order could have been made, and (b) there 
was an appeal to the county court under the Housing Act, 
which safeguarded houseowners against being obliged to 
incur unreasonable expenditure ; and the two statutes had 
come into force on the same day. 


Observing that the findings of the borough justices (before 
whom it had also been proved that, but for the war, the 
appellants would have ordered demolition, and that the 
respondent would demolish if only he could get possession) 
disclosed great hardship on the respondent and that the case 
raised a question of public importance, Goddard, L.C.J., 
said that the court would adjourn it in order that the 
appellants might consider whether they would not pursue 
their Housing Act remedy instead of their Public Health 
Act remedy if they had one in the circumstances. 


The matter is thus sub judice, but I think it may fairly 
be said that a judicial hint has been dropped ; and while I 
cannot comment on the arguments, I may recall that fairly 
recently, in the issue of 10th July (92 Sor. J. 369), the 
“ Notebook ” compared and contrasted both the substantive 
and procedural provisions of the Public Health Act, 1936, 
the Public Health (London) Act, 1936, and the Housing 
Act, 1936, all consolidating enactments which all came into 
force on the same day. Certain differences in scope (the 
Public Health Act provisions affect any premises; those 
of the Housing Act houses occupied or of a type suitable 
for occupation by persons of the working classes only) are 
reflected not only in the titles of the statutes, but also in 
those of the Parts in which the provisions appear: Public 
Health Act, “General Sanitation and Cleanliness” (but 
Public Health (London) Act, “‘ Miscellaneous and General ’’) ; 
Housing Act, “ Provisions for Securing the Repair, Mainten- 
ance and Sanitary Condition of Houses,” subtitle ‘ Repair, 
Demolition and Closing of Insanitary Houses’’; and the 
various and varying remedies, sounding in contract or in 
tort, which a landlord may be able to use against a tenant 
were also discussed in that article. What is at present 
significant, however, is that the Divisional Court have reminded 
us of the difference between having a giant’s strength and 
using it as does a giant. 
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DETERMINING A TENANCY AT WILL 


Another case which was reported at 92 Sor. J. 618 was that 
of Fox v. Hunter-Paterson, a decision of Birkett, J., on the 
requisites of a notice determining a tenancy at will. It 
appeared that the defendant in an action for possession had 
gone into occupation of a flat pending completion of negotia- 
tions for a lease, that these negotiations had not gone 
smoothly, and that the intending lessor’s solicitors had 
written to the defendant’s solicitors in these terms: “ Failing 
your client’s settling this matter satisfactorily this week, 
we have instructions to take proceedings against her for 
possession and damages.’’ The question raised was whether 
this letter was sufficiently explicit to constitute a notice 
determining the tenancy at will, and it was answered in the 
affirmative on the authority of Doe d. Price v. Price (1832), 
9 Bing. 356. 

The point of resemblance between the two cases is that 
the alleged conditional nature of the request was relied on 
in each. Apart from that, the facts were very different. 
In Doe d. Price v. Price the defendant (Thomas Price) had, 
before leaving to spend two years in France, conveyed the 
property claimed to his brother Robert ; but had returned 
and had occupied it for some fifteen years, there being an 
intention that it should be re-conveyed to him. Differences 
arose about the balance due under certain financial trans- 
actions, however, and when Thomas was laying claim to the 
freehold, Robert’s solicitor wrote to Thomas’ solicitors as 
follows: ‘‘. .. he [Robert Price] will be very happy to 
convey the property, and deliver up the title deeds, if his 
brother will pay him what he owes him; unless, however, 
he does that, Mr. Robert Price will not only not deliver up 
the title deeds, but, as his brother has threatened hostilities, 
he will without delay take measures for recovering possession 
of the property.” 

The two cases appear to be on all fours ; perhaps the most 
awkward point raised by the defence in Doe d. Price v. Price 
was ‘‘ When did the defendant become a trespasser ? ’’, which 
is, in my submission, not very clearly answered in the judg- 
ments, the view taken appearing to be “ on his rejection.” 
If this be so, the answer would be more readily supplied in 
the recent case, being ‘‘At midnight on the Saturday of the 
week in which the letter was written.’ Both cases seem to 
come rather near those in which a notice to quit has been 
held invalid because it gave the recipient an option, but 
consistent with those, such as Norfolk County Council v. Child 
[1918] 2 K.B. 805 (C.A.) (a covering letter running “ unless 
they see sufficient reason in the meantime to change their 
opinion’), in which the notice was held to be effective 
because, no rights were actually reserved by the party 
giving the notice. And, in tenancy at will cases, it 
may be remembered that determination may be effected 
by the landlord in many other ways than the giving of an 
express notice. R.B. 


A DOMESTIC ANIMAL 


A FURTHER example of the conflict between human bigotry 
and equine intelligence is reported from the Metropolitan Borough 
of West Ham. The occupier of a house in Queens Road, Plaistow, 
recently called in the borough sanitary inspector complaining 
that his house was troubled with “a devastating smell of horse 
[sic], which seemed to penetrate the walls.’’ Whether the sanitary 
inspector (with his urban obsessions) deemed it necessary to 
test the drains or the structure, we are not informed; but 
apparently the mystery remained for some time unresolved. 
To the healthy outdoor man it may seem an indication of 
degeneracy in the town dweller that his nostrils should show a 
hypersensitive reaction to an odour which delights the country- 
man’s heart, while at the same time remaining indifferent to the 
disgusting carbon monoxide fumes exhaled in profusion by 
countless motor vehicles in every street. 

The next stage in the story is more shameful. Shortly after 
the complaint was made an inspector “‘ saw a man leading a horse 
out through the front door ” of an adjacent house. There is no 
report of an application having been first made to the local county 
court for an eviction order against the animal, if it had become 


a statutory tenant under the Rent and Mortgage Restrictions 
Acts, 1920 to 1939, or for leave to proceed to take possession under 
the Courts (Emergency Powers) Acts, 1939 to 1943, if the house 
was not controlled. On the other hand no proceedings appear to 
have been taken in respect of this high-handed conduct by or on 
behalf of the dispossessed quadruped, but the sequel shows that 
it took a literal view of its rights under its common-law classifica- 
tion as a ‘‘ domestic animal,” and with admirable persistence 
made use of the remedy of self-help by way of re-entry. 

On 10th October a police constable ‘‘ heard unusual noises ”’ 
coming from the premises in dispute. As he was about to 
knock on the front door the window was burst open from within 
and a brown and white horse “‘ thrust his head out and neighed.”’ 
Unfortunately the report is silent as to the conversation that 
ensued between the visiting policeman and the equine householder 
who was thus asserting his right to domestic privacy ; we can 
only surmise that the latter made it clear that it was not in the 
habit of opening the front door to strangers without first ascer- 
taining their business ; perhaps it suggested that the visitor should 
write or telephone, or asked to sce his warrant. What seems to 








a i Oe 


3 
di, wa. 


=| 
> 


x 2 pee 


ee a oe Se lu el Oe 


a 











November 13, 1948 THE 


be clear is that the horse refused to open the front door or to 
admit the policeman aliunde, and it is confidently submitted that 
it was within its rights in so refusing. The right of entry upon 
private premises, even by members of the police force, fortunately 
remains severely restricted, and the horse (so far as can be 
ascertained) remained in undisturbed possession. 

The epilogue to the story provides a puzzling non sequitur. 
The local magistrates fined the owner of the house forty shillings 
for failing to abate a nuisance therein, and ordered that the 
nuisance be abated forthwith. Thisis a result as surprising as it is 
illogical. A horse is a noble and attractive creature, of amenable 
temperament, peaceable disposition and cleanly habits. It 
seldom disturbs its neighbours by returning home noisy or drunk, 
playing the radio after midnight or starting up a motor cycle in 
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the small hours of the morning. It usually shows no objection 
to the presence of human beings in its vicinity, and is far too 
considerate to describe their odour as ‘‘ devastating.’’ Dogs, 
cats and parrots dwell side by side with men in thousands of 
English homes, and nobody would dream of objecting to the 
restless activity of the first, the sybaritic egotism of the second 
or the vulgar profanity of the last named. Why should the horse, 
which is free from these and other vices, alone be persecuted ? 
It is reported of the Emperor Caligula that, in one of his 
expansive moments, he made his horse a senator and nominated 
it to a seat in the House. This perhaps was going to extremes, 
but there was soundness of principle behind his gesture, which we 
commend to those interested in the question of reforming the 
House of Lords. A.L.P. 
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PRACTICE DIRECTION 
COURT OF APPEAL 


In order to expedite the hearing of appeals by the Court of 
Appeal it is proposed to carry into effect the following arrange- 
ments provided that there is sufficient demand :— 

(1) Two special divisions of the Court of Appeal each 
consisting of two judges in accordance with s. 68 (5) of the 
Supreme Court of Judicature (Consolidation) Act, 1925, will 
sit during the period between Monday, 6th December, inclusive, 
and the end of the sittings, for the purpose of hearing certain 
final appeals ir respect of which the parties file a consent to the 
appeal being heard by two judges pursuant to that subsection. 

(2) These special divisions will hear two classes of appeals, 
namely, final appeals from county courts and in workmen’s 
compensation cases, and final appeals from the Probate, 
Divorce and Admiralty Division (Divorce). 

(3) Two separate lists will be kept, one for each class of 
appeal which the parties consent to have so heard. Appeals 


will be entered in these lists by the Appeal Clerk, Room 136, 
on notice being given to him that the necessary consents have 
been filed but not before. 

(4) Appeals entered in a separate list will not thereby lose 
their place in the general list nor shall their hearing be post- 
poned by being so entered. Subject to this, appeals entered 
in a separate list will be taken in the appropriate special division 
in the order in which they stand in that list. 

For the purpose of the sittings above mentioned and any 
continuation thereof this notice supersedes the direction of 
Halsbury, C., and Lindley, M.R., dated 23rd June, 1899. 

It is hoped that it will be possible to continue these sittings in 
Hilary Term. If considered desirable they may be extended to 
include other classes of appeal. Due notice will be given. 

Jowitt, os 


5th November, 1948. Greene, M.R. 
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NOTES OF CASES 
COURT OF APPEAL 
DIVORCE: DECLARATION OF UNFITNESS FOR CUSTODY 
Cliff ». Cliff 


Lord Morton of Henryton, Bucknill and Asquith, L.]J J. 
29th September, 1948 

Appeal from an order of Hodson, J. 

On the 4th December, 1947, Hodson, J., granted the respondent 
wife a decree nisi of divorce. On 19th January, 1948, he made 
an order in chambers in purported pursuance of s. 7 of the 
Guardianship of Infants Act, 1886, declaring the husband to 
be a person unfit to have the custody of the children of the 
matriage, the order to take effect when the decree became 
absolute. The husband appealed on the ground that Hodson, J., 
had no jurisdiction under s. 7 to make that order. By that 
section, ‘ . where . . . a decree either nisi or absolute .. . 
shall be pronounced the court . . . may thereby declare the”’ 
guilty ‘“‘parent . . . to be a person unfit to have the custody 
of the children of the marriage .. .” 

Lorp MorToN OF HENRYTON Said that it was argued that the 
order was invalid (1) because made in chambers, which were 
not included in the word “ court ’’ in s. 7, and (2) because the 
declaration of unfitness was not made as part of a decree nisi 
or absolute. The second objection was valid, and Hodson, J.’s 
order was accordingly not within s. 7. The effect of r. 40 of 
the Matrimonial Causes Rules, 1947, was that the court no longer 
pronounced decrees absolute. That did not invalidate the rule, 
but merely reduced the occasions for making an order under 
s. 7. It was unnecessary to decide whether objection (1), which 
had great force, was valid. 

BUCKNILL and AsguitH, L.JJ., agreed, the latter adding that 
he inclined to the view that the husband could have succeeded 
also on objection (1). Appeal allowed. 

APPEARANCES: Beyfus, K.C., and Roland Adams (Gregory, 
Rowceliffe & Co.); Arthian Davies, K.C., and V. Williams 
(Beaumont & Son). 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


COUNTY COURT ARPEAL: FRESH EVIDENCE 
Gillan v. Landless 


Lord Greene, M.R., Tucker and Somervell, L.JJ. 
5th October, 1948 

Application ex parte for leave to call fresh evidence. 

The application was made on behalf of the plaintiff to call 
fresh evidence at the hearing of an appeal from the county 
court which was down to be heard in the near future. It was 
contended that, while the court had no statutory jurisdiction 
to grant the application, it had an inherent jurisdiction to do so. 
The case on the appeal was to be that there should be a new 
trial. Counsel was unable to refer to any case in which an 
application like the present had been made, but referred to 
Tofts v. Pearl Life Assurance Co., Ltd. (1913), 110 L.T. 190. 

The court refused the application. 

APPEARANCES: O’Malley (Gibson & Weldon, for J. K. Lawson 
and Wilkinson, Blackpool). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


DIVORCE: DESERTION : DOMICILE 
Zanelli v. Zanelli 


Lord du Parcq, Bucknill and Asquith, L.JJ. 
6th October, 1948 

Appeal from Mr. Commissioner Barton, K.C. 

The appellant, a British subject, was married to the respondent, 
an Italian, in 1929, when they settled in England. In 1935 
the husband deserted the wife and returned to Italy. On the 
wife’s petition for divorce the commissioner held himself without 
jurisdiction to grant a decree (1) because the husband, as an alien 
living in Great Britain on permit, had never acquired a domicil 
of choice there, and (2) because, even if he had acquired such a 
domicil, he had abandoned it by his desertion and return to 
Italy. The wife appealed. By s. 13 of the Matrimonial Causes 
Act, 1937, ‘“‘ Where a wife has been deserted by her husband 

. and the husband was immediately before the desertion . . . 
domiciled in England . . . the court shall have jurisdiction . 
notwithstanding that the husband has changed his domicil 
since the desertion . . .” 

Lorp pu ParcgQ—BUCKNILL and AsguitH, L.JJ., agreeing— 
said that the commissioner’s first ground was disposed of by 
Boldrini v. Boldrini [1932] P. 9, which had not been cited to him. 
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That case showed that a man could acquire a domicil in England 
though his staying here was only permissive. Section 13 of the 
Act of 1937 would be ineffective if the second ground were valid : 
both actual residence and the intention to reside in England had to be 
given up before the husband could lose his English domicile of choice, 
Animus might exist before he left the country, but the factum 
of domicil was not changed when he boarded the train or even the 
ship. Immediately before his desertion he was still domiciled in 
England, and s. 13 was accordingly satisfied. Appeal allowed. 

APPEARANCES: Kayrminski, K.C., and Willett (Kinch and 
Richardson, for M. Spector, Bournemouth). There was no 
appearance by or for the husband. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


UNMERCHANTABLE GOODS: MEASURE OF DAMAGES 


Lesters Leather & Skin Co., Ltd. v». Home & Overseas 
Brokers, Ltd. 


Lord Goddard, C.J., and Singleton, L.J. 
Appeal from Sellers, J. 


The plaintiffs bought from the defendants a quantity of snake- 
skins for delivery at a United Kingdom port. When delivered, 
the skins were found to be not merchantable. In the buyers’ 
action for damages, Sellers, J., awarded them £2,000 for loss of 
profit, after making a deduction of £700 in the sellers’ favour 
because, he found, there was a market in snake-skins available 
to the buyers in India. The sellers appealed only against the 
award of damages for loss of profit, contending that it was the 
duty of the buyers to mitigate their damage by buying the skins 
available in India. 

Lorp Gopparp, C.J.—SINGLETON, L.J., agreeing—said that 
the sellers were not entitled to more than Sellers, J., had allowed 
them in respect of the availability of snake-skins in India. The 
buyers were under no obligation to send out to India, to a seller 
unknown to them, for goods which could only arrive in England 
a long time after the delivery date in their original contract. 
The award of damages for loss of profit must accordingly stand. 
Appeal dismissed. 

APPEARANCES : 
Morris & Co.). 


{Reported by R, C, CaLsurn, Esq., Barrister-at-Law.] 


CHANCERY «DIVISION 


ADOPTION OF INFANT: OFFICIAL GUARDIAN 
AD LITEM 


In re AB (an infant) 
Roxburgh, J. 28th July, 1948 


Chamber summons (reported by leave of the judge and with 
the assistance of the Chief Master). 


The applicants were the parents of a girl who had given birth 
to a child before she attained the age of sixteen, and they asked 
(1) that a fit and proper person might be appointed as guardian 
ad litem'of the child, and (2) that they, the parents, might be 
authorised to adopt the child under the Adoption of Children 
Act, 1926. They now applied ex parte under s. 8 (3) for an order 
that their family doctor should be appointed guardian ad litem 
of the child and alleged that there were special reasons why a 
guardian ad litem other than the Official Solicitor should be 
appointed. 

RoxBuRGH, J., said that the application raised an important 
matter of principle. When the Act first came into force it was the 
practice for applicants to nominate the guardian ad litem to be 
appointed by the court, but the court always referred the matter 
to the Official Solicitor to report to the court as to the fitness of 
the guardian proposed and generally. The Chancery judges then 
gave a general direction that in all cases the master should 
appoint the Official Solicitor as guardian ad litem upon his 
consent, but that if in any case there were special reasons for the 
appointment of a person other than the Official Solicitor the matter 
should be adjourned to the judge. It was submitted that here 
there were special reasons. The father of the child was unaware 
of the birth of the child. The applicants wanted everyone to 
believe that the child was no child of their daughter, but of her 
parents. Matters of principle were raised which were not easy 
of solution, and it might be a case where it would be proper 
only to make an interim adoption order under s. 6 of the Act. 
But it was not, as had been suggested, a matter to be limited to 
the family and their advisers ; it was a matter of public policy. 
The special circumstances alleged by counsel were really reasons 
in favour of the appointment of the Official Solicitor, who was 
very experienced in those matters. There would be an order 
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for the appointment of the Official Solicitor as guardian, ad litem, 
subject to his consent, and the usual undertaking as to costs. 

APPEARANCES: H., E. Salt, K.C., and H. E. Francis (Gibson 
and Weldon for Bowcock & Pursaill, Leek). 


{Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


NEGLIGENCE: DAMAGE TO CROPS BY PHEASANTS 
Seligman v. Docker 


Romer, J. 22nd October, 1948 
Witness action. 


The plaintiff, a farmer, was the tenant of the defendant, who 
also owned the shooting rights over the plaintiff’s farms. The 
defendant kept pheasants in coverts in or adjoining the 
plaintiff's farms. The plaintiff alleged that an irordinate 
number of pheasants congregated ir the defendant’s coverts 
during the 1947-48 season, that the defendant did not shoot 
them fast enough and that they seriously damaged his crops in 
their quest for food. The plaintiff sued for damages and an 
injunction. 

RoMER, J., in a considered judgment, said that the pheasants 
in the defendant’s coverts were animals ferae naturae and that the 
defendant had not brought pheasants to the coverts for breeding 
purposes. When the tenancy agreements were made in 1942, 
the plaintiff knew that the coverts were intended to be used for 
the preservation and shooting of pheasants. Such a purpose was 
calculated to injure his crops in some degree, especially as artificial 
feeding of pheasants was then prohibited. As against the 
possibility of such damage occurring, however, the plaintiff had 
the advantage of a somewhat reduced rent and the protection 
afforded by s. 11 of the Agricultural Holdings Act, 1923. The 
plaintiff, although ‘‘ disarmed ’”’ because he was not entitled 
to kill the pheasants himself, could have no right to complain at 
commor law merely because some damage was occasioned to 
him by the pheasants, hut the defendant would be liable to the 
plaintiff for damage caused by extraordinary, non-natural or 
unreasonable action. On the facts of the case, it was impossible 
to find any such conduct by the defendant; in particular, no 
excessive breeding stock was left on the defendant’s shoot in 
spring 1947 and the phenomenal number of mature birds in the 
1947-48 season was due to the exceptionally mild climatic 
conditions in summer 1947. The defendant did not owe a duty 
to the plaintiff to reduce or disperse the pheasants when it became 
known that their numbers were so considerable. Farrer v. 
Nelson (1885), 15 0.B.D. 258, distinguished; Peech v. Best {1931} 
1 K.B. 1, applied; Giles v. Walker (1890), 24 Q.B.D. 656, 
referred to. Action dismissed. 

APPEARANCES: S. Pascoe Hayward, K.C., and Newsom, 
(Cunliffe & Airy, for White, Nash & Brooks, Winchester) ; 
Sir Andrew Clark, K.C., and J. F. Bowyer (Preston, Lane-Claypon 
and O’ Kelly, for Evershed & Tomkinson, Birmingham). 

(Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.]} 


KING’S BENCH DIVISION 


FIRE ON CHARTERED YACHT: OWNER’S LIABILITY 
Reed and Others v. Dean 


Lewis, J. 19th October, 1948 

Action. 

The plaintiffs chartered a motor yacht from the defendant. 
The fire-fighting equipment on it was defective. The yacht 
caught fire from an unexplained cause, and the plaintiffs suffered 
damage for which they brought this action. They claimed 
damages on the grounds (1) that it was an implied term of the 
contract that the yacht should be as fit for the purpose for which 
it was hired as reasonable skill and care could make it, and that 
the fire was due to a breach of that term ; (2) that the defendant 
had been negligent in failing to equip the yacht with proper 
fire-fighting equipment ; and (3) that his agent had undertaken 
to insure the plaintiffs’ goods and had failed to do so. 

Lewis, J., said that he adopted the submission in a note 
in Halsbury’s Laws of England (vol. 16, p. 516 (m)) that 
Robertson v. Amazon Tug & Lighterage Co. (1881), 7 Q.B.D. 598, 
when carefully examined, did not support the proposition, for 
which it was sometimes cited, that the implied warranty of 
fitness did not arise in the case of the hire of specific chattels. 
Hymen v. Nye (1881), 6 Q.B.D. 685, and Jones v. Page (1867), 
15 L.T. 619, governed the present case. When a thing was 
hired there was an implied warranty that that thing was as fit 
for its purpose as reasonable care and skill could make it. The 
cause of the fire being entirely unexplained, the court was entitled 
to come to the conclusion that the vessel was not at the time of 
the present charter fit for its purpose. Similarly, the doctrine of 
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ves ipsa loquitur applied to the issue of negligence. Furthermore, 
the warranty of fitness included a duty to provide proper fire- 
fighting equipment, and it had not been provided. The plaintiffs 
were also entitled to recover on the ground that the defendant’s 
agent had undertaken to insure their goods and had failed to do 
so. Judgment for the plaintiffs. 

APPEARANCES: A. E. Holdsworth (Payne & Co.) ; Melford 
Stevenson, K.C., and Morle, K.C. (Jacques & Co., for Moore and 
Blatch, Lymington). 

{Reported by R. C. CaLsurn, Esq,, Barrister-at-Law. 


DIVISIONAL COURT 


WEIGHTS AND MEASURES: HINDERING AN 
“ INSPECTOR ” 
R. v. Swansea Justices ; ex parte Brown 


Lord Goddard, C.J., Humphreys and Byrne, J J. 
20th October, 1948 

Application for an order of mandamus. 

An information was preferred charging one Evans with 
contravening s. 29 (3) of the Weights and Measures Act, 1889, 
by unlawfully hindering the weighing of a load of coal by one 
Peregrine, an officer duly appointed for the purpose by Swansea 
Corporation, there and then acting under s. 29 of the Act. The 
solicitor for Evans objected that the information disclosed no 
offence because s. 29 (3) created the offence of hindering an 
inspector, whereas Peregrine was another “ officer.’’ The justices 
accepted that contention and refused to adjudicate on the 
information. Accordingly, the Chief Inspector of Weights and 
Measures for Swansea now applied for an order of mandamus 
directing the justices to hear and determine the information. 
By s. 29 (1) of the Act of 1889, ‘‘ Any inspector of weights and 
measures or other officer appointed for the purpose by the local 
authority may ... stop any vehicle carrying coal for sale or 
delivery to a purchaser . . . and may weigh any . . . quantity 
of coal found in any such vehicle.’”’ By subs. (3), ‘““ Any person 
who obstructs or hinders any inspector acting under this section 
shall be liable to a fine not exceeding £5.”’ 

Lorp Gopparp, C.J., delivering the judgment of the court, 
said that the clear meaning of s. 29 (3) was that a penalty was 
incurred if a person carrying out his duties under the Act was 
hindered. It did not matter whether he was called an inspector 
or not. Further, by s. 13 (3) of the Sale of Food (Weights and 
Measures) Act, 1926, any duties imposed by this Act on an 
inspector of weights and measures might, where the local authority 
so determined, be performed by any other officer of the local 
authority appointed by them to act on behalf of an inspector of 
weights and measures for the purposes of the Act, and all 
references in the Act to inspectors of weights and measures were to 
be construed accordingly. That Act was to be read as one with 
the Act of 1889. Section 13 (3) of the Act of 1926 had, therefore, 
to be treated as though it were in the Act of 1889. That made 
it clear that ‘‘ inspector ’’ and ‘‘*officer’’ were interchangeable 
terms where, as was the case under s. 29 of the Act of 1889, 
an inspector could act either by himself or by another officer. 
Order of mandamus. 

APPEARANCES: H. V. 
Baker, for the Town Clerk, Swansea). 
appear and were not represented. 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law. 


PROBATE, DIVORCE AND ADMIRALTY 
HUSBAND AND WIFE: CHOICE OF MATRIMONIAL HOME 
McGowan v. McGowan 
Hodson and Pilcher, JJ. 21st October, 1948 

Appeal from justices. 

The respondent left her matrimonial home in March, 1946. 
Eighteen months later, without consulting the appellant, her 
husband, she took a flat at Liverpool and asked her husband to join 
her there. He refused. The justices found that that refusal was 
unreasonable, accordingly held him guilty of wilful neglect to 
maintain her and ordered him to pay her maintenance not- 
withstanding that she had deserted him in March, 1946. The 
husband appealed. 

Hopson, J.—PILcuer, J., agreeing—said that there was no 
obligation on the husband to provide maintenance of the wife 
in a separate home merely at her option. Having deserted her 
husband in the first place, she did not bring that desertion to an 
end by offering to live with him elsewhere than in the place of his 
choice unless she could show that the place of his choice was not 
in all the circumstances a reasonable place in which to offer her 
a home. As the justices had found that the wife was guilty of 
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desertion by leaving the matrimonial home in the first place, 
there was no evidence justifying their making of a maintenance 
order in her favour. The wife’s case here derived no support 
from Denning, L.J.’s pronouncement in Dunn v. Dunn (ante, 
p. 633), a distinguishable case, that neither spouse had, as a 
matter of law, the right to choose the matrimonial home. Appeal 
allowed. 

APPEARANCES: Ormrod (Helder, Roberts, Giles & Co., for John A. 
Behn, Twyford & Reece, Liverpool); G. R. F. Morris (Mawby, 
Barrie & Letts, for Silverman & Livermore, Liverpool). 

[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
INDICTMENT: JOINDER OF COUNTS 
R. v. Clayton-Wright 
Lord Goddard, C.J., Byrne and Jones, JJ. 
15th October, 1948 

Appeal against conviction. 

The appellant was charged, on an indictment containing four 
counts, with arson, contrary to s. 42 of the Malicious Damage 
Act, 1861, in that he set fire to a yacht, his own property ; with 
arson, contrary to s. 43 of the Act, in that that act was done 
with the intention of prejudicing the insurers of the yacht ; with 
attempting to obtain money by false pretences by telling the 
insurers that the yacht had been burnt by accident ; and with 
obtaining £400 by false pretences by falsely pretending to other 
insurers that a fur coat had been stolen from his motor-car. He 
was convicted on the first three counts, and sentenced by 
Humphreys, J., to three years’ penal servitude. It was contended 
on his behalf on this appeal that the indictment was bad because 
the fourth count should not have been joined with the other 
three, and that he had been prejudiced in his defence to the 
first three counts because there had not been, as there should 
have been, a separate trial of the fourth count. 

Lorp GopparD, C.J., giving the judgment of the court, said 
that the offence charged under the fourth count was part of a 
series of offences of a similar character all charged in the same 
indictment, and therefore came within r. 3 of the Rules under 
the Indictments Act, 1915. The offences were similar because 
they all related to defrauding insurers under insurance policies. 
R. v. Grondkowski (1946), 31 Cr. App. R. 116; 90 Sor. J. 297, 
showed that the question of separate trial was one for the 
discretion of the trial judge. The trial of the fourth count with 
the other three here had resulted in no miscarriage of justice. 
The court would, therefore, not interfere. Appeal dismissed. 

APPEARANCES : Scott Henderson, K.C., and Molony (Wrentmore 
and Son, for Philip Evans & Insley, Bournemouth); Roberts, 
K.C., and Cyril Williams (Sharpe, Pritchard & Co., for the 
Town Clerk, Southampton). 

[Reported by R. C. CaLtsurn, Esq., Barrister-at-Law.]} 


ACCESSORY AFTER FACT: DEFECTIVE SUMMING-UP 
R. v. Jones 

Humphreys, Lewis, and Jones, JJ. 

Appeal from conviction. 

The appellant, with his wife and another, was charged, on 
an indictment containing several counts, with feloniously 
receiving, inter alia, a quantity of women’s dresses proved to 
have been stolen. The wife and the other person were convicted 
on some of the counts, and did not appeal. The husband was 
acquitted of receiving but convicted on six counts of being an 
accessory after the fact to the felonies of which his wife had 
been convicted, the allegation being that he received, comforted, 
harboured, assisted and maintained her, well knowing that 
she had received stolen property. The only evidence against 
the appellant on the charges of being an accessory was of what 
he said and did when the police visited his house on 9th May, 
1948: he allowed the house to be searched, but told several 
untruths about the stolen articles which the police found on 
the premises. The assistant recorder omitted to direct the 
jury on what active steps would make the appellant an accessory 
after the fact, or on what steps by him the prosecution alleged. 
He also failed to remind the jury that the appellant was on 
9th May being questioned as himself being a suspect, and that 
it was for them to consider whether his untrue statements were not 
due to his anxiety to avoid arrest apart from any consideration 
relating to his wife’s position. This appeal was by leave of the 
court. (Cur. adv. vult.) 


2nd November, 1948 


Humpureys, J., reading the judgment of the court, said that 
the approved direction in the case of an accessory before the 
fact was to be found in R. v. Levy [1912] 1 K.B. 158. 


It was 
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essential here that the assistant recorder should have specified 
the acts alleged to have been done by the appellant for the purpose 
of assisting his wife to escape conviction; and he should have 
directed the jury that, if the appellant’s motive was merely a 
desire to avoid his own arrest that, would not be sufficient to 
bring him within the charge of being an accessory after the fact, 
The charge of being an accessory after the fact was one which 
called for a reasoned direction from the judge in order to ensure 
that no injustice was done to the person accused. The summing 
up here had been so defective as to make the trial unsatisfactory, 
Appeal allowed. 

APPEARANCES: Silverman (Arthur Cecil Hall-Wright, 
Birmingham) ; A. E. James (M. P. Pugh, Birmingham). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


*“ RECALCITRANT ” POLES: DUTY TO REGISTER 
R. v. Koscuikiewicz 
R. v. Ulatowski 
Lord Goddard, C.J., Humphreys and Lewis, JJ. 
9th November, 1948 

Appeals from conviction. 

The appellants were two Poles, formerly members of the 
Polish Army stationed in this country. They were convicted 
at Wiltshire County Sessiors of failing to register as aliens in 
compliance with art. 6 of the Aliens Order, 1920. On their 
appeal they contended that they had never been and could not 
be lawfully discharged from the Polish Army, and that they 
were accordingly to be deemed not to be aliens under art. 22 (2) (b) 
of the order as being members “of ... military . . . forces 
of’ a “ foreign Power...” (Cur. adv. vult.) 

Lorp GopparD, C.J., giving the judgment of the court, said 
that the difficult question whether the purported discharge of 
the appellants from the Polish Army was valid did not arise, 
because for a long time before their purported discharge they 
had no longer been members of “military forces ’”’ within 
art. 22 (2) (b) of the Order of 1920. That was made clear by 
s. 9 (8) of the Polish Resettlement Act, 1947, which showed 
that from ist January, 1945, the Polish Government, recognised 
by His Majesty’s Government, no longer accepted persons in 
the position of the appellants as members of the Polish Army. 
The appellants had, after the passing of the Act of 1947, been 
offered the alternatives of joining the Polish Resettlement 
Corps, emigration or taking up work under the direction of the 
Ministry of Labour. They had refused all those offers and 
were accordingly classed as recalcitrants. Their discharge 
followed. So long as they remained in charge of the administrator 
appointed under the Act and were in camp and under control, 
the British authorities had not called on them to register as 
aliens under art. 6 of the Order of 1920; but once they left 
the camp they were obliged to obey English law. They were 
accordingly rightly convicted. Appeals dismissed. 

APPEARANCES: Cassidy (Hodding & Jackson, 
Thesiger, K.C., and Seymour Collins (Director 


Prosecutions). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 
HOUSE OF COMMONS 


Read First Time :— 

Jupces Pensions (INDIA AND BurMA) Bitt [H.C.] 

[5th November. 

To provide for the payment out of moneys provided by 
Parliament of pensions to certain persons who were serving as 
judges in India before the fifteenth day of August, nineteen 
hundred and forty-seven, or as judges in Burma before the fourth 
day of January, nineteen hundred and forty-eight, and for 
purposes connected with the matters aforesaid. 

SPECIAL Roaps Biv [H.C.] {1st November. 

To provide for the construction of roads reserved for special 
classes of traffic; to amend the law relating to trunk roads; 
and for purposes connected with the matters aforesaid. 


Read Second Time :— 
COLONIAL Stock Biv [H.C.] [5th November. 
Dests CLEARING OFFICES BILL [H.C.] [5th November. 
RECALL OF ARMY AND AIR Force PENSIONERS Bitv [H.C.] 
[4th November. 
[5th November. 
[4th November. 


Salisbury) ; 
of Public 


Savincs Banks BILt [H.C.] 
WaceEs Councits BIL [H.C.] 


Read Third Time :— 
EXPIRING Laws CONTINUANCE BILL [H.C.] [5th November. 
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November 13, 1948 THE 


- QUESTIONS TO MINISTERS 
BRITISH RartLways’ Houses (RENT CONTROL) 

Sir J. MELLorR asked the Minister of Health whether he has 
considered the decision of the county court judge at Plymouth 
on 28th October that rent-controlled houses, which previously 
belonged to a railway company, became decontrolled upon 
nationalisation ; and whether he proposes to introduce legislation 
to restore control. 

Mr. J. Epwarps: My right hon. friend understands that this 
decision is to be the subject of an appeal. [1st November. 


War DamaGE (PuBLic UTILITY UNDERTAKINGS) 

Sir R. Giyn asked the Financial Secretary to the Treasury 
whether it is intended under the terms of s. 70 of the War Damage 
Act of 1943, to introduce fresh legislation to deal with those cases 
which affect public utility undertakings; and when a Bill will 
be introduced. 

Mr. GLENvIL Hatt: Yes. It is hoped to introduce legislation 
at an early date during the present session to deal with 
undertakings to which s. 70 of the War Damage Act, 1943, 
applies. [2nd November. 


BLACK-MARKET OFFENCES (SENTENCES) 

Major LEGGE-BourRkE asked the Secretary of State for the 
Home Department if his attention has been called to the variation 
in sentences by magistrates for similar black-market offences; 
and if he will issue a circular with a view to achieving more 
uniformity in these sentences. 

Mr. EpE: In fixing the appropriate penalty for this, as for any 
other class of offence, the court has to consider the whole of the 
circumstances of the offence and of the offender, and variations of 
sentence are therefore to be expected. It would not be proper 
for me to suggest to a court how it should exercise the discretion 
vested in it by law, and it is not within my province as Home 
Secretary to attempt to standardise sentences. 

Major LEGGE-BouRKE: While welcoming what the Home 
Secretary has said, may I ask whether his attention has been 
called to the announcement in the Press in September that the 
T.U.C. were calling on all trades councils to tabulate any complaints 
they may have of this kind ? 

Mr. EpeE : I can see no objection to complaints being tabulated. 
I shall not attempt to standardise sentences. 

Major LrGGE-BourRKE: Does the right hon. gentleman 
consider that it is the duty of the T.U.C. to criticise the courts ? 

Mr. EpE: Any citizen in this country, outside this House, 
appears to be able to criticise the courts. [4th November. 


DEVELOPMENT CHARGE 

Mr. Hurp asked the Chancellor of the Exchequer if he has 
now reached a decision about relief from development charge 
under the Town and Country Planning Act for those who wish 
to build a house for their own occupation or an additional factory 
on land which they own. 

Sir S. Cripps: There is no question of exemption from develop- 
ment charge, but it has been decided that where an owner begins 
before 7th January, 1952, to build a house for his own occupation 
on a plot which he owned on Ist July, 1948, the Treasury scheme 
under s. 58 of the Act will provide for a payment to him equal 
to the development value of the land for the erection of the house, 
and he will be able to set off the development charge against this 
payment. A similar arrangement for additional factories has 
been considered, but the difficulties are formidable, and it has 
not yet been decided whether such an arrangement can be made. 

[2nd November. 


TOWN AND COUNTRY PLANNING AcT, 1947, s. 59 


Mr. WALKER-SMITH asked the Financial Secretary to the 
Treasury whether a decision has been made in respect of the 
making of a scheme under s. 59 of the Town and Country Planning 
Act, 1947 ; and what information will be given in regard thereto. 

Mr. GLENviIL HALL: The preparation of a scheme is well 
advanced, and I hope that it will be possible to make it before 
the end of the year. [4th November. 


BUILDING PLots (DEVELOPMENT CHARGE) 

Mr. PaGeEt asked the Minister of Town and Country Planning 
whether he is aware that a large number of building plots are 
still being sold at prices which do not allow for a development 
charge, and that this charge is coming as a surprise to purchasers ; 
and whether he will take steps to see that purchasers are warned. 

Mr. SILKIN: The Central Land Board and I have taken every 
opportunity to warn purchasers of land for building that, unless 
the development charge is to be paid by the seller, they should 
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not pay more than existing use value. The Board have now 
issued a short pamphlet called ‘‘ House 1,’ which contains 
advice to buyers and sellers of land for building. 

[5th November. 


REPORT ON THE LAW OF DEFAMATION 

In answer to Sir STANLEY REED, the PRIME MINISTER said 
that the Government had not yet considered which of the recom- 
mendations of the Porter Committee ought to be adopted. He 
held out no hope of a Bill this session. The Supreme Court 
Rule Committee would be invited to consider those recommenda- 
tions on practice and procedure which could be carried out 
without legislation. [lst November. 


Jury SERVICE EXEMPTIONS 
In answer to Dr. S. JEGER, who asked for the exemption of 
pharmacists and chemists from jury service, the HOME SECRETARY 
said that he could hold out no hope of legislation on the subject 
at present. [4th November. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
No. 2359. Chancery of Lancaster (Companies) Rules, 1948. 
October 18. 
Control of Building Materials (Revocation) Order, 
1948. October 27. 
[The above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.]} 


TO-DAY AND YESTERDAY 
LOOKING BACK 


THE “‘ Waltham Blacks ”’ were not a body of coloured entertainers 
but a reckless and desperate gang of poachers who disguised 
themselves by blacking their faces and who eventually shot the 
Bishop of Winchester’s keeper dead in Waltham Chase in 
rescuing one of their number. The offence of deer stealing 
was only a misdemeanour at common law, and in order to deal 
with them a special Act of Parliament was passed in very 
comprehensive terms making it a capital felony to appear in 
any forest, park, high-road, heath, common or down with 
offensive weapons and blackened faces, or unlawfully and wilfully 
to hunt, wound, kill or steal any deer, or unlawfully to rob any 
warren, or steal any fish out of any river or pond, or to break 
down the head of any fish-pond, or to kill or maim any cattle, 
or to cut down any trees, or to set fire to any house, barn or 
out-house or stack of corn, straw, hay or wood, or to send any 
anonymous letter demanding money or valuables. It will be 
seen that the activities of the gang were pretty extensive. On 
13th November, 1723, seven of them were brought to trial in 
the Court of King’s Bench, convicted and condemned to death. 
It was noted that ‘‘ the judge had no sooner pronounced the 
sentence than Henry Marshall, the man who had shot the 
keeper, was immediately deprived of the use of his tongue, nor 
did he recover his speech till the day before his death.’”’ That 
was about three weeks later, when they were hanged at Tyburn. 


FEMININE APPROVAL 


EVERYONE is pleased to please the customers and it is highly 
satisfactory when those who patronise the Palace of Justice in 
the Strand say nice things about the performances there. The 
visitors, especially the ladies, generally seem to form a most 
flattering opinion 0° the judges. Thus, recently, a lady who had 
spent fifteen months “ swotting up the law”’ to conduct her 
case in person, even so, fasting on bread and cabbage to 
meet the cost, expressed the conviction that Jones, J., was 
“‘a perfect dear.’”’ Her enthusiasm did not go quite so far 
as that of a diamond merchant’s widow in Edmonton County 
Court who was once so delighted that she asked the usher 
““Tsn’t the judge a dear? Would he mind if I went up and 
kissed him ?”’ Even the feminine eye from beyond the Atlantic 
seems to see our judges in the same light. I always like the 
reactions of the lovely young American crooner who was once 
a successful defendant in the Westminster County Court: 
‘‘T thought courts were like you see in the films. Witnesses 
being ‘ hammered ’ and the State ‘ resting’ all the time. But 
your Westminster Court wasn’t at all like that. Imagine 
a cute little room, all informal, with people bobbing up and 
down and the judge—sweet thing!—sipping a cup of tea. 
I was so thirsty giving evidence I wanted to ask him for some.” 
All these good opinions are all the more remarkable as 
Lord Darling once wrote that ‘‘ women are invariably angry in 
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the witness-box, for the rules of evidence happen to be 
peculiarly repressive of feminine conversation.” 
LADIES AND JUDGES 

THE most charming instance of feminine approval came from 
Mrs. Weldon, the lady whose constant appearances as a litigant 
in person brought so much variety to the Victorian legal scene. 
Once she came to the Court of Appeal to upset a judgment of 
Vice-Chancellor Bacon on the ground that he was too old to 
understand her case. Said Lord Esher, M.R.: ‘‘ The last time 
you were here you complained that your case had been tried 
by my brother Bowen and you said he was only a bit of a boy 
and could not do you justice. Now you come here and say that 
my brother Bacon was too old. What age do you want the judge 
to be?” ‘“ Your age, ’”’ said Mrs. Weldon, fixing her bright eyes 
on the handsome face of the Master of the Rolls. There was no 
such romantic sequel as when Lord Stowell married the 
Marchioness of Sligo. They became acquainted when he 
presided at the trial of her son for seducing seamen away from 
the Royal Navy to man his yacht. The judge condemned the 
son and married the mother. She was forty-six and he was 
sixty-eight. She was extravagant and he was economical and 
there was so little harmony between them that, all in all, it was 
not altogether unfortunate that she died in 1817, only four years 
after the union. It had not been a change for the better when 
he left the collegiate quiet of Doctors’ Commons to live with her 
in Grafton Street, bringing, for economy’s sake, his own brass 
door plate to fix under hers. It was symbolic of their relationship. 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has, upon the retirement of Mr. F. G. 
Glanfield, appointed Mr. ALFRED DENNIS MuRFIN to be the 
Joint Registrar (with Mr. C. H. Cox) of the Birmingham and 
Redditch County Court, and Joint District Registrar in the 
District Registry of the High Court of Justice in Birmingham, 
as from 1st November, 1948. 

The following officers and Council of the Dublin Solicitors’ 
Bar Association have been elected for the session 1948-49: 
President, Mr. B. T. Walsh; Vice-President, Mr. P. C. Moore ; 
Hon. Secretary, Mr. E. W. Proud; Hon. Treasurer, Mr. J. A. 
Geary ; Council, Messrs. L. J. Jameson, T. A. O’Reilly, J. J. 
Hickey, C. McGonagle, J. Barrett, P. Walsh, D. A. O’Connor, 
F. Connolly and D. Moran. 

Mr. D. E. CoLiins has been appointed Town Clerk of New 
Romney, Kent. 

Mr. A. N. Moon has been appointed Clerk to Hertfordshire 
County Council and Clerk of the Peace. He was admitted in 1932. 

Mr. H. A. Pate has been appointed Clerk to Dursley 
(Gloucestershire) Rural District Council. 

Mr. A. STOCKWELL has been appointed Town Clerk of 
Thornaby-on-Tees. 

Mr. G. K. WADDELL has been appointed Assistant Solicitor to 
Harrogate Corporation. 





Notes 
The Board of Inland Revenue have announced the appointment 
of a committee to carry out a comprehensive review of the 
organisation of the department and of the arrangements for 
transacting business. 


At The Law Society’s Preliminary Examination held on 13th 
and 14th October, 1948, 27 candidates out of 60 were successful. 


The Minister of Town and Country Planning will lecture on 
‘‘ The Use of Land ”’ in the Great Hall, King’s College, Strand, 
W.C.2, on Thursday, 25th November, at 6.15 p.m. Tickets, 
price 2s. 6d., may be obtained from the Institute of Public 
Administration, 18, Ashley Place, Westminster, S.W.1. 


The Chancery of Lancaster (Companies) Rules, 1948 (S.I. 1948 
No. 2359 (L. 27)), which came into operation on 28th October, 
amend the Rules of the Supreme Court relating to procedure on 
applications under the Companies Act, 1929, in the Chancery 
Court of Lancaster (Ord. XLVII), so as to bring them up to date 
for the purposes of the 1948 Act. 

A meeting of the United Law Society was held in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 1st November. 
Mr. O. T. Hill was in the chair. The motion ‘‘ That this House 
would welcome the suspension of the death penalty for murder 
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for a period of five years ’’ was carried after the Chairman had 
exercised his casting vote in favour of it. 

The Control of Building Materials (Revocation) Order, 1948 
(S.I. 1948 No. 2367), which came into operation on 1st November, 
1948, revokes the Control of Building Materials (No. 1) Order, 
1947 (S.R. & O., 1947, No. 1698), as amended, and brings to an 
end the control of building materials exercised through the issue 
of priority certificates for the purchase of the building materials 
and components scheduled thereto. 





RESTITUTION OF PROPERTY TO NAZI VICTIMS 
GENERAL ORDER No. 10 

The Foreign Office announces that the closing date for the 
filing of claims to property (except securities and currencies) 
which was seized or sold under duress during the Nazi regime 
has been extended to 31st December, 1949. Claims to securities 
and currencies must still be filed by 31st December, 1948. Full 
details may be obtained from the Foreign Office (German Section), 
Norfolk House, St. James’s Square, London, S.W.1. 





Wills and Bequests 
Mr. A. Riley, solicitor, of Burnley, left £14,178. 


OBITUARY 


Mr. F. H. G. CRAZE 

Mr. Francis Henry Gerald Craze, solicitor, of Leeds, died 
recently, aged thirty-one. He was admitted in 1944, and was on 
the staff of The Law Society’s Services Divorce Department in 
Leeds. 

Mr. F. G. RYE 

Alderman Frank Gibbs Rye, C.B.E., solicitor, of Messrs. Rye 
and Eyre, of Golden Square, W.1, died on 18th October, aged 
seventy-four. He was admitted in 1901, was Mayor of 
Westminster in 1922, M.P. for Loughborough from 1924 to 1929, 
member of the L.C.C. for the Abbey Division of Westminster 
since 1937, and deputy chairman of the L.C.C. in 1946. Created 
O.B.E. in 1937, he was promoted to C.B.E. in 1945. 


Mr. W. W. SHEPHARD 
Mr. William Wood Shephard, solicitor, of Messrs. Ellis-Fermor 
and Shephard, of Ripley, Derbyshire, died on 27th October, aged 
seventy-two. He was admitted in 1907. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1948 


COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 


‘ 
Rota oF REGISTRARS IN ATTENDANCE ON Group A 


EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VaIsEY ROXBURGH 
Date Business 
as listed Witness 
Mon., Nov.15 Mr. Reader Mr. Andrews Mr. Jones Mr. Andrews 
pe Hay Jones Reader Jones 
Wed., , 17 Farr Reader Hay Reader 
Thurs., ,, 18 Adams Hay Farr Hay 
Fri., a Andrews Farr Adams Farr 
a; 4 a Jones Adams Andrews Adams 
Group A Group B 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
Wynn ParRY ROMER JENKINS HARMAN 
Date Business 
Non-Witness Witness Non-Witness as listed 
Mon., Nov.15 Mr. Adams Mr. Reader Mr. Hay Mr. Farr 
7s as Andrews Hay Farr Adams 
Wed... «. a7 Jones Farr Adams Andrews 
Thurs., ,, 18 Reader Adams Andrews Jones 
a Hay Andrews Jones Reader 
Sat., a Farr Jones Reader Hay 
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